
1 MEMBER McPHALEN: So that will be P-1.
2

3 EXHIBIT P-1: Disclosure package 1August 2014
4

5 MEMBER McPHALEN: And then there were documents sent under cover of a fax dated
6 September 18,2014. There were 11 pages. Didyoureceive that, Ms. Braden?
7

8 MINISTER'S COUNSEL: Yes, sir.
9

10 _NffiMBERMcPHALE^^
11

12 EXHIBIT P-2: Disclosure package 18September 2014
13

14 MEMBER McPHALEN: Wasthat the extentof your disclosure, Mr. Sharma?
15

16 COUNSEL: Yes, sir.
17

18 MEMBER McPHALEN: Thank you. Okay. I think we agreed before that we would start
19 with Mr. Sharma's witness, Hersh Wolch.
20

21 MINISTER'S COUNSEL: Yes, that's fine.
22

23 MEMBER McPHALEN: Okay. Mr. Sharma, were you wanting to qualify Mr. Wolch asan
•24 expert in Canadian criminal law?
25 • •

26' COUNSEL: Yes, sir, I think that might be best.
27

28 MEMBER McPHALEN: It's a bit unusual, because I'm supposedto know the criminal law
29 ofCanada, but I suppose it might be useful to haveMr. Wolch's insight.
30

31 Mr. Wolch, how long have you been practising criminal law in Canada?
32

33 WITNESS: 49 years.
34

35 MEMBER McPPIALEN:And have you appeared in the Supreme Court of Canada?
36

37 WITNESS: Many times.
38

39 MEMBER McPHALEN: And that's your curriculum vitae that appears on page 9 of ~
40



1 WTTNOESS: Yes, it is, sir.
2

3 MEMBER McPHALEN: Ms. Braden, is there ~ I don't want to take up a lotof time with
4 this - is there any argument from you that Mr. Wolch is not an expert in Canadian
5 criminal law?

6

7 MINISTER'S COUNSEL: No, sir, the Minister accepts the witness as an expert in
8 Canadian criminal law.

9

10 MENDER McPHAJLEN:.. Okay. Mr. _Wolch, evidence before us must.be under solemn..
11 ajQfonation. W^ould youplease stand andraise yourrighthand?
12

13 HERSH WOLCH. AfSrmed:

14

15 MEMBER McPHALEN: Please state your full name?
16

17 A Hersh Edward Wolch.

18

19 MEMBER McPHALEN: Please be seated. Go ahead, Mr. Sharma.
20

21 EXAMINATION IN BY COUNSEL:

22

23 Q Mr. Wolch, maybe you can start with the different types of legal liability
24 recognized in Canadian criminal law,
25

26 A Well, you have absolute liability - I'm sorry, I forgot about the interpreter. There
27, are different degrees.
28

29 -ALARM SOUNDS

30

31 MEMBER McPHALEN: Sorry.
32

33 A Strict liability, absolute liability and in criminal law - in serious criminal law we
34 have, of course, criminal intent, being full mens rea, that is the intent is very
35 specific intent.
36

37 INTERPRETER: Sorry, Mr. Wolch, can you speak up a little bit because I can't hear you
38 very clear.
39

40 A Thatdoesn't amplify yourvoice, eh?



1 MINISTER'S COUNSEL: It does ifyou lean into it.
2

3 A Okay. There's specific intent, there's strict liability, there's different degrees of
4 intent,depending on the natureofthe offence.
5

6 BY COUNSEL:

7

8 Q And what intent is required - what specific intent is required to make out the
9 offence of fraud under section 380 of the Criminal Code?

10 , _ ,
11 A You need specific intent. You need the criminal intent.
12

13 Q What are the elements ofthe offence of fraud in Canada?
14

15 A Well, it's very basic. You need, as in ahnost all offences, the actus reus, which is
16 the physical act, and then you need the mensrea, which is the criminal intent.
17

18 Q I'mjust looking at section 381. The wording "deceit, falsehood or other fraudulent
19 means," can you tell us what that has been held to mean?
20

21 A Well, dishonest deprivation is one short way of putting it, I would suppose, is the
22 simplest.
23

24 INTERPRETER: Sorry, can you repeat that? Sorry?
25

26 A Dishonest deprivation is really what it is. If it may be of assistance, I did a report
27 and I'm not sure if it's helpfiil to read it out, but it is there for the adjudicator to
28 read. I'm not sure if it helps to simply read it back again.
29

30 BY COUNSEL:

31 .

32 Q No, that's fine, sir, we have —I'm just going to ask you perhaps a different sort of
33 perspective to your written report. Mr. Wolch, what are the potential defences to an
34 allegation offraud in Canada?
35

36 A The most normal defence would be a lack of criminal intent "It's not so much that I

37 didn't intend to do the act, but I had no criminal intent to go with it," I mean is the
38 simplest
39

40 Q Cannegligent actions amount to fraud in Canadian law?



1 A In Canadian law, leaving aside fraud for a moment, we have crimes of criminal
2 negligence, not general negligence, but cnminal negligence, so the answer to you
3 question is: Notnormally. Negligence per se is nota crime.
4

5 Q Does the term - or by characterizing an action as being illegal, does that - is that
6 analogous to a crimind act in Canada?
7

8 A No, it does not.
9

10. Q Can-you give us an example where something or an action might be "illegal" but
11 not amount toa criminal charge orconviction under the Criminal Code ofCamdal
12

13 A Well, let us say that I am the owner ofa company and am raising money through
14 the sale of shares and I dont appreciate that I have to get Securities Commission
15 approval, so it might be illegal for me to sell those shares, but it wouldn't attract
16 criminal sanction.
17

18 Q Sir, are you familiar with the prosecutionoffraud in Canada?
19

20 A Yes.

21

22 INTERPRETER: Sorry, prosecution - sorry.
23

24 MEMBER McPHALBN: Fraud.

25

26 INTERPRETER: Fraud. Okay.
27

28 BY COUNSEL:

29

30 Q What is the natureofyour experience withthe prosecution offraud in Canada?
31

32 A Well, the prosecution —I have in the past been a prosecutor, provincially and
33 federally, and many years ago I was the first prosecutor in charge of a department
34 which specialized in prosecuting fraud for the RCMP.
35

36 Q Sir, are you familiar with the Securities Act?
37

38 A Yes, I am.
39

40 Q As an example, if there was false or misleading information contained in a



1 prospectus how -
2

3 INTERPRETER: Sony.
4

5 COUNSEL: No, go ahead. Madam Interpreter.
6

7 Q ~ what are the potential sanctions against that behaviour in Canada?
8

9 A False information in a prospectus can be pure accident or could be deliberate
10 intention to fool people..You could be prosecuted on the. lesser intent under the
11 Securities Actwhere thepenalties are verydifferent I recall the mflvimTTm penalty
12 under the Securities Act is five years.
13

14 Q Sir, you talked earlier about the different levels of legal liability in Canada. You
15 stated that serious criminal charges require full mens rea or fUll and subjective
16 awareness. Are violations or contraventions of the Securities Act, do these ~ does
17 the SecuritiesActcall for different levels of legal liability than the Criminal Code
18 ofCanadal
19

20 A Oh, I would think so, yes.
21

22 Q All right. You have the equivalency table of the Minister before you, but I'm also
23 puttmg the —
24

25 MEMBER McPHALEN: Mr. Sharma, that's in which exhibit and whatpage?
26

27 COUNSEL: Yes, I was just getting to that. I'm putting the most recent interpretation of
28 Article 176before Mr. Wolch. That should be C-4, page 17.
29

30 MINISTER'S COUNSEL: The Minister did withdrawtiiatequivalency table.
31

32 COUNSEL: I'm referring to page 17 ofC-4.
33

34 MINISTER'S COUNSEL: Okay.
35

36 Q Can I take you to the sentence "wherethe amountis especiallylarge"?
37

38 A Yes.

39

. 40 0 The reference to "especially large," is that termuiology found in section 380 of the



1 Criminal Code?

2

3 A No, it is not. Youwould neverfind that language in any part of the Criminal Code,
4 let alone fraud.

5

6 Q The second part of that sentence refers to "serious circumstances."
7

8 A Yes. These terms would never be constitutionally vdid in Canada. They're totally
9 vague. What mightbe large or huge for one personmight not be for ano&er one. It

10 would never.be constitutionally valid. If I could add, in our laWj for example,- we
11 have specific numbers thatweput in, like$5,000 ornumbers like that so youknow
12 whether you're above or below. You would never know with these terms.
13

14 MEMBERMcPHALEN: By specificnumbers you're referringto dollar amounts.
15

16 A That's correct, sir, yes.
17

18 BY COUNSEL:

19

20 Q Also in the Article 176 is a reference that the offence disrupt the financial order. Is
21 there an analogy for this sentiment in section 380 of the Canadian CriminalCode?
22

23 A I know of no analogy to that. It makes me think of the Securities Act a bit when I
24 . see that term. "Financial order" is a little more akin to the Securities Act than it is to
25 firaud per se.
26

27 Q After reading Article 176, and given your background in Canadian criminal law,
28 how would you compareArticle 176 to section380?
29

30 A I can see why, in looking at it, one might think they are comparable, but when
31 looked at pretty closely, I do not believe they are equivalent for the reasons that I
32 have stated or could fuitiier state ifrequired.
33

34 Q In Canada, is it possible to be involved in a firaudulent scheme wdthout having
35 knowledge - without youractions attracting criminal consequences?
36

37 A Very much so. As anexample, a lawyer can draw documents or do transfers of title
38 or things likethatwithno knowledge thata firaud is being committed.
39

40 Q Are you aware ofthe conviction rate inCanada?



10

1 A I have a rough idea,
2

3 Q What's your rough idea ofthe convictionrate in Canada?
4

5 A I hope you're not being personal, but the conviction rate - it depends whether you
6 include pleas of guilty or trials. Many cases are disposed of by pleas ofguilty.
7 Trials could be 50/50. There's probably an overall percentage in the 80s, I don't
8 really know. I'veneverreally studied it
9

. 10 Q And if I were, to advise you that the conviction rate in China is 99.9 percent, what
11 inferencewould you make from that?
12

13 A Well, it would pretty well satisfy me that intent - or criminal intent isnot required
14 andabsoluteor strict liability applies in China.
15

16 Q Last question, sir. Is Article —you mentioned the Securities Act in your previous
17 testimony. If a comparison had to be made, is Article 176 more comparable to a
18 Securities Act violation than a Criminal Code violation?
19

20 A Yes. I'm led to that opinion by the use of the words "money deposits" and
21 "financial order." Those temis are fairly distinctive and that leads me to that
22 conclusion.

23

24 Q Generally speaking disruption of the financial markets is more properly thesubject
25 ofSecurities Act regulation.
26

27 A That's my belief.
28

29 COUNSEL: Thank you, sir, for answering my questions.
30

31 MEMBER McPHALEN: Ms. Braden?

32

33 MINISTER'S COUNSEL: Thank you, su:.
34

35 EXAMINATION BY MINISTER'S COUNSEL:

36

37 Q Mr. Wolch, you talked about an example where you own a company and you're
38 raising money through the sale of shares and you don't appreciate that you need
39 Securities Commission approval and how that would be illegal, but not necessarily
40 criminal. Would you say that it would be a key fact as to whether that person or



11

1 you actually appreciates that requirement or not?
2

3 A It's a difficult question because do you mean a keyfactor in a securities prosecution
4 or in a fraud prosecution, because there is a difference.
5

6 Q Let's say a keyfactor in establishing criminal liability.
7

8 A It would be a factor. I wouldn't call it a key factor.
9

10 Q But in a defence that rested on the person not understanding that obligation on
11 them -

12

13 INTERPRETER: Sorry, could you repeat that?
14

15 MINISTER'S COUNSEL: Yes.

16

17 Q But in a case where an accused ~ their defence was that they did not understand
18 that obligation that was on them, wouldn't establishing that they, in fact, did
19 appreciate that obligationdiscreditthat defence?
20

21 A It might make you liable under the Securities Act, but not necessarily and likely not
22 under the Criminal Code.

23

24 Q In terms of the mens rea, the crimmal intent, outside of a confession, how do'you
25 establish the subjective knowledge?
26

27 A That's a very difficult question. Every factual circumstance is different. Usually
28 there are things the person said, wrote or did that one can draw the appropriate
29 inferences from.

30

31 Q You also talked about in Canada it is possible to be involved in a fraud scheme
32 without your actions involving criminal consequences. The example that you gave
33 was a lawyercoulddrawup documents related to transactions that were fraudulent
34 without anyknowledge that a fraud wasbeing committed.
35

36 A That'sjust an example, yes.
37

38 Q But isn't there a point where we would expect that a trained professional practising
39 in anarea of specialization would make inquiries orwould be required to question
40 what was going on?
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Yes, thatcanarise andwhat you would be getting into would be called thedoctrine
ofwilful blindness.

Can you explain that a little bit more?

Well, the law equates wilful blindness as knowledge. For example, if you give
somebody a suitcase and say, "Please deliver this to a member ofa certain gang and
I'll pay you $50,000 to do it," it may not do you well to, at the end of the day, say,
"I ^d no idea what was in the suitcase." There is an obligation under certain

. circumstances to make inquiries. And. if-1, can add, it would also depend, to a
degree, on who you are, whether you are a lawyer or an unsophisticated person.
There is a difference in how that works, but I think it ~ I hate to use the term
commonsense, but it does seem to apply.

So would you agree then that the law generally holds an educated professional to a
higher standard of careand competence than an unsophisticated average person?

You know, it's not thelaw. It'sthefacts andcommonsense. The law applies equally
to everybody,but the facts and commonsense will change from case to case.

Okay. So commonsense tells us that an educated professional should have more
knowledge and understanding than an unsophisticated person.

Well, you're correct, but I just caution you, when you talk about law, that whenyou
look at —as you mentioned earlier about the Supreme Court, on many issues of law
the court splits five to four, so it's not alwaysas clear as you might like.

Okay.
ft

I guess if the law was that easy, we wouldn't have courts ofappeal.

And so you talked about the doctrine of wilful blindness. How ~ is that similar or
the same to the concept ofdue diligence?

I don't believe it is. Wilful blindness is eqmvalent to specific intent. Due diligence
is not.

And so would a failure to undertake due diligence contribute to a finding of wilful
blindness?



13

1 A It's quite unlikely. I'd have to know more facts, but it's more likely to arise m a
2 regulatory offence than a Criminal Code offence.
3

4 Q Okay, thank you. Outside of the research that you conducted in the course of
5 preparing for this case today, can you describe your background and experience in
6 dealing with Chinese criminal law?
7

8 A Very limited. I've hadsome experience, I believe, with extradition many years ago.
9 I have quite a few Chinese clients, but the answer is no, I'm not familiar, other than

10. anecdotal,.with Chinese law.
11

12 INTERPRETER: Extradition you said?
13

14 A That's right.
15

16 BY MINISTER'S COUNSEL:

17

18 Q You talked about the conviction rate in China, which I believe Mr. Sharaia
19 indicated was 99 percent.
20

21 A Point 9.

22

23 Q 99.9. And your perspective, as I imderstand it, was that that leads you to believe
24 that strict liability is in place and that criminal intent is not required.
25

26 A That's right.
27

28 Q Isn'tit also possible thatonly cases thathave overwhelming evidence are proceeded
29 with?
30

31 A Most prosecutors might believe that, but it's entirely unrealistic. I would equate a
32 99.9 percentconviction ratewith believing in the toothfairy. It'sjust not there. You
33 just can't do that. The occasional personwho's charged is innocent.
34

35 MINISTER'S COUNSEL:Thank you, sir. Those are my questions.
36

37 A Thank you.
38

39 COUNSEL: Sir, I have no questions arising.
40



14

1 MEMBERMcPHALEN: I had a coupleofquestions.
2

3 QUESTIONS BY THE MEMBER:

4

5 Q Okay. Going back to Mr, Sharma's example of someone with a company who is
6 trying to raise money through the sale ofshares, let's suppose that the person who is
7 trying to raise money hides the debt and loss of the company to some extent in
8 order to show that the company is profitable when it isn't and he thereby induces
9 people to invest in the company. Wouldyou considerthat that was fraud?

10

11 A If it was a material representation as opposed to mere puffery, which often happens,
12 I would consider that to be a firaud. At the same time, it wouldn't necessarily make
13 his accountant or his lawyer or his stockbroker or any of those people liable for
14 firaud and I think, sir, that points out the —
15

16 Q The interpreter has to —
17

ISA I apologize. I apologize.
19

20 INTERPRETER: Sorry, I didn't hear the part aboutthe accountant and the lawyer. Canyou
21 repeat that part please?
22

23 A Certainly and I apologize for carrying on. It wouldn't make the accountant
24 necessarily or the lawyer or the stockbroker guilty pursuant to our Criminal Code,
25 but I would suspect in Chinathey would all be guilty.
26

27 BY MEMBER McPHALEN:
28

29 Q It would depend on whetheror not the accountant or the lawyer or the stockbroker
30 knew what the person was doing and went along with it, right?
31

32 A Absolutely.
33

34 Q So if the accountant helped the principal of the company cook the books so that it
35 wouldappear moreprofitable, then the accountant wouldbe liable as well, right?
36

37 A Yes, ifhe had the specific intentwith that purposein mind.
38

39 MEMBER McPHALEN: Any questions arising out ofthat?
40



15

1 COUNSEL: No, sir.
. 2

3 MINISTER'S COUNSEL: Well, I just have one.
4

5 Q In this scenario that the Member has outlined, what about people who are key
6 personnel mthis company that are selling shares? Could somebody take aposition,
7 as for example the President or the Executive Dnrector of a company and
8 realistically claim that they're not involved in such a scheme?
9

10 A Yes, they could take the position that they weren't party. Knowledge per se isnot a
i 1 crime.
12

13 Q But at some point that doctrine ofwilful blindness would come into play.
14

15 A Providing you did something.
16

17 MINISTER'S COUNSEL: Thank you.
18

19 MEMBERMcPHALEN: Thank you, Mr. Wolch,you may be excused.
20

21 A Great.

22

23 MEMBER McPHALEN: Shall we take a break now?
24

25 A I'm sorry.Madam Interpreter, if I made yourjob prettyhard.
26

27 INTERPRETER: No problem. Thanks.
28

29 COUNSEL: Thank you, sur. 15 minutes, sir, is that all right?
30

31. MEMBER McPHALEN: Sure. Yeah, 15 mmutes would be good.
32'
33 — PROCEEDINGS RECESSED
34

35 — PROCEEDINGS RECONVENED
36

37 MEMBER McPHALEN: We're back on the record. Okay. So we went a bit out of the
38 usual order by hearing from Mr. Wolch, so now we'll start with the Minister's case. Ms.
39 Braden, wereyou calling anywitnesses orjust relying on documents?
40


