
Removals, Deferral Requests and Stay Motions^

Raj Sharma LLM

Some Thoughts on the Deferral Request

One of our primary functions as immigration lawyers is to prevent the issuance of a
^ removal order in the first place, failing which to delay, somehow negate, set aside or

attack it in a collateral function.

Once a removal order becomes enforceable, there are limited avenues to keep your
client here. Eventually the client will be called in and discussions begin about itineraries
and flights. At that point you've got one shot to convince the officer to defer removal
(until a resolution on a hopefully already submitted humanitarian and compassionate
application, a somewhat-late submitted spouse or common-law partner in Canada
application, or a judicial review of a refused H&C, PRRA, or a refugee decision for a
DOO, and perhaps, and unlikely, the assessment of a submitted application under s.24).

In the immortal words of Mr. Mathers;

Look, ifyou had, one shot, or one opportunity
To seize everything you ever wanted, one moment
Would you capture it?
Orjust let it slip, yo

The moment, you own it, you better never let it go
You only get one shot, do not miss your chance to blow
This opportunity comesonce in a lifetime, yo^

Make detailed submissions and supporting documentation to the responsible removals
officer setting out the case to defer removal for a reasonable period of time. Take your
best shot and put everything relevant before the responsible officer (there is no
obligation on the officer to go digging around the client's immigration file to justify the
deferral from an enforceable removal order).

' Parts ofthis paper were presented atthe2014 CBA National Immigration Law Conference

^"One Shot" waswritten byMathers, Marshall B/ Carlisle, Von M/ Johnson, Rufus B/ Moore, Ondre C/ Porter,
Denaun M / Resto, Luis.
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Do this as soon as possible.^

If an officer acquiesces, you've just avoided having to burn the midnight oil to draft a
Notice of Motion for a stay.

Before appealing to the officers (limited) discretion, you need to understand what's
involved. Make sure you understand the legislation which is Immigration and Refugee
Protection Act (SC 2001, c.27) s.48(2). Suggested reading has to include Justice Zinn's
decision in Wiiliams'̂ where he canvasses the scope ofthe removal officer's discretion.

1. ...situations where there are factors directly related to the travel arrangements
required to remove the person. In this category are factors such as the
cancellation of a scheduled flight, the sudden illness of the traveller, and the
unavailability of required escorts....

2. ... situations where there are factors that are not related to the travel

arrangements but that are directly Impacted by them. In this category are factors
such as the impact on a child's school year where a child is being removed, the
impact on a Canadian business...

3. ... situations where there is a process under the Act which could lead to landing
and therefore could result in the removal order becoming invalid or
unenforceable...

This is not about asking the Officer to conduct a mini H&G assessment - see Chetaru v.
Canada (MPSEP) 2009 FC 436; or Simoes v. Canada 187 FIR 219 wherein Justice
Nadon indicated

"In my opinion, the discretion that a removal officer may exercise is very limited,
and in any case, is restricted to when a removal order will be executed. In
deciding when it is "reasonably practicable" [note the changed wording in s.48(2)
- Raj.] for a removal order to be executed, a removal officer may consider various
factors such as illness, other impediments to travelling, and pending H&G
applications that were brought on a timely basis but have yet to be resolved due
to backlogs in the system...Furthermore, in my view, it was within the removal
officer's discretion to defer removal until the Applicant's eight-year-old child
terminated her school year."

^Any dithering ordelay may well befatal tothestay application. See Gonzalez v. MPSEP 2013 FC 1256 where
Justice Roy dismissed the stay on the basis of stay, commenting in passing This [the delay by the Applicants and the
urgency by the Respondent in failing to provide more notice] is unfortunate. Ifthe circumstances had been slightly
different, Iwould have been tempted to grant the stay"

Williams v. MPSEP 2010 FC 274
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A removals officer has to be sensitive to the "shortterm" interests of a child affected by
the decision.®

A removals officer does not have the ability to make a risk assessment - however, he or
she certainly has the discretion to defer pending a risk assessment by the appropriate
officer.

Remember, you can't ask a removals officer to delay removal indeterminately. That's
nothis/her function.® Beyond the legislation and the case law, there is one dedicated
text to stays (legislative, judicial and administrative) that Iam aware of.^

Some typical requests for deferrals include the following:

• until leave has been determined on an underlying application for judicial review
for a PRRA or H&C or IAD refusal;

• until leave has been determined on an underlying application by a failed refugee
from a DCO;

• the determination of an longstanding/outstanding (meritorious - which goes
without saying) H&C application®;

• If there is a pregnancy, or ongoing medical treatment that needs to run its course
in Canada;

• ifthere are school aged children in the middle of their school years and prejudice
would result if there was an interruption to their education.

This is not an exhaustive list.

Becreative, don't be intimidated and keep swinging.®

In terms of the legislation - it now says "as soon as possible". Much like the early
development of privative clauses, the change in wording does not altogether remove the
Officer's discretion. Nor does it deprive him or her of applying common sense.Justice

Acevedo v. Canada 2007 FC 401.
®Baron v. MPSEP [2009] FCJ No 314
^Tavadian, Alexandre "Stautory, Judicial and Administrative Stays In Immigration Matters" Carswell, 2010.
° Bear in mind that theFederal Court seems more and more reluctant to recognize an outstanding H&C as sufficient
in and of itself to warrant deferral. A stronger argument is where there's a risk or threat to lifeor limbaccompanying
that longstanding H&C.See Baron, supra and Ponce Moreno v. MPSEP 2010 FC 494.
° On a recent case our firm sought a staypending theconsideration ofa request to the RPD to reopen (against
Somalia). Justice Mosley dismissed the matter without hearing from the parties; luckilythe RPD decided to reopen a
couple of hours prior to the flight.

"Ifthe Canada Border Services Agency is interpreting section 48 of the Immigration and Refugee Protection Act
which now requires removal "as soon as possible" rather than "as soon as practical", so that the only way the
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Roy, however, clearly states that the change in wording limits "even more any residual
discretion thatwas left with officers tasked with removing foreign nationals."^ ^

If the officer refuses...

Some Thoughts on an Application for a Stay

An application for a stay is an action where an applicant seeks the intervention of the
Federal Court in deferring the enforcement of a removal order until the determination of
an underlying and pending application for leave and judicial review. The application can
either be predicated on the underlying application for leave and judicial review, or, if
there is no application, you will file an application.for judicial review to challenge the
refusal of the deferral (bearing in mind of course, that the threshold for" the latter is
higher and equivalent, in practice anyway, in convincing the Justice that you have a
shot at winning it outright).

Practitioners in this area should have regard to Justice Zinn's thoughts on this matter
and available online.His suggestions include:

• full disclosure "warts and all" of your client's immigration history;
• go with your best argument (instead of a "shotgun" approach);
• understanding the higher threshold when seeking a stay of a refusal to defer;
• not forgetting to deal with the third branch of the test, "balance of convenience";

and

• being timely, giving as much notice as possible, to the court and Department of
Justice counsel.

Justice Harrington provided a cogent overview of deferrals and stay requests in
Shpati^^. He noted the "fundamental distinction between the enforcement of a removal
order while a PRRA is pending, and when an H&C application is pending (in essence,
removal renders the former nugatory and not the latter). As a result, and (again)
depending on the particularcircumstances (a recently filed H&C vs. a H&C that is stuck
in a backlog), a stay of removal pending a determination of only an outstanding H&C
application may be a long shot.

removal can be stopped Is by court order, then so be it!What happened to common sense?" Begum v. Canada (MCl)
r2013]FCJNo. 658 para 16.

Gonzalez, supra, paragraph 8.
. "Notes for Presentation to the County of Carleton Law Association Federal Court Practice: Focus on immigration,

Family and Criminal Law" November 1,2012 rhttD://cas-ncr-nter03.cas-
sati.ac.ca/portal/Daae/oortal/fc cf en/Speeches/soeech-discours-zinnl

Shpati V. MPSEP 2010 FC 367
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It Is problematic to predict how a court will react to such an appeal to Its discretion.
Precedent seems to be less relevant or determinative than the facts and the Identity of
the particular presiding justice. Given the short time frames, the varying abilities of
counsel and the Ideologies of the particular justice that Is hearing the motion,
Inconsistency In the jurisprudence has to be expected and Is the present reality.

The majority of stay applications are rejected. Practitioners will have to swallow the
bitter pill of falling to secure a stay, even In seemingly meritorious cases. The Court
routinely refuses to Intervene and grant a stay - even In the case of refusing to correct
administrative Illegality. The common grounds for a court to refuse to Intervene:

existence of alternative recourse; prematurity;

delay and mootness;

lack of practical utility;

misconduct of the applicant;

waiver;

balance of convenience; or

the public Interest

All of these should be borne In mind and considered before seeking the remedy. Don't
be surprised to see the Court refuse to hear the stay and determine It (meaning dismiss
It) on the basis of written materials alone.

Time frames can be extremely condensed. It may be best practice to have a precedent
binder and documents to assist In drafting. To reiterate Justice ZInn's comments, always
give a heads up to your colleagues at the Department of Justice as soon as possible to
let them know that your materials are coming. Depending on your geographical location
you may need to fax large numbers of documents which require their consent so
maintaining cordial, professional ties are Important. Extend them the same courtesy.

Understanding the Tripartite Test

I don't wish to reiterate the obvious. Counsel need to be familiar with the tripartite
conjunctive test and have to establish their case on a balance of probabilities. Most
cases turn on the second branch of the test, but don't Ignore the final, balance of
convenience branch that some Justices look to, to deny relief.



A Serious Issue

It can be said that the requirement of an "existence of a serious issue" (requiring a low
threshold to establish is likely in place to conserve scarce judicial resources from
expenditure on non-meritorious applications. '̂*

The serious issue is essentially the reviewable error that counsel is alleging in the
underlying application for leave and judicial review. Even though the case law suggests
that this is a low threshold (except where the underlying decision is the decision to
defer) counsel should alwavs be prepared to argue the merits of the underlying
application.

Irreparable Harm

In his comments, Justice Zinn indicates that most of these motions "turn on whether or

not the applicant is able to establish irreparable harm". The test for irreparable harm
does not require that the harm be of a particular magnitude. It is defined as "harm which
either cannot be quantified in monetary terms or which cannot be cured"

Irreparable harm must be harm which will occur in the interim between the application
for a stay and the determination of the underlying application for leave and judicial
review.^®

General assertions, broad expression terms, assumptions, speculations, hypotheticals,
bald statements, carry little weight and do notestablish irreparable harm.^^ "Merely
stating fears and risks will not satisfy the test for irreparable harm..."^® Asolicitor's
affidavit or an affidavit from the office is to be avoided.^®

Irreparable harm has been made out where removal would result in:

• a risk to the Applicant's life, liberty or safety (note, the lack of a risk assessment
by itself may well constitute irreparable harm^°);

In passing, the 12 month PRRA bar has yet to find favour as a ground in and of itseiffor a stay. See,
Peter, infra.

RJ.R. MacDonald Inc. v Canada (AG.), 1994 SCO 117, [1994] 1 SCR at para 59
Ms^joub V. Canada (MO!) 2004 FC1315
Stratus JA of the FGAin Gateway CityChurch v MNR2013 FCA126 at paragraph 15 and quoting Stoney First

Nation v. Shotclose 2011 FCA 232 at para 48 and Glooscap Heritage Sodety v. MNR 2012 FCA 255 at para 31.
Eliash V. MCl 2014 FC1162 at para 9.
Peter v. MPSEP 2014 FC 1073. Counsel for the applicant, facing return to Sri Lanka, provided an affidavitfrom a

law clerk ather own office. Justice Annis found the officer was reasonable in rejecting ^e affidavit given its anecdotal
nature and failure to authenticate the assertions contained within (para 319), further. Justice Annis questioned "the
appropriateness of a practice... introducing affidavit evidence on significantsubstantive Issues... Besides blurring,
and probablycrossing, the lines between the firm's roleas advocate and witness before the decision-maker, evidence
of this nature has little to no probative value..."

Etienne v. PSEB, IMM-5649-13



• the seriousdisruption to a business^^;

• the long term separation of spouses;

• disruption to schooling^;

• emotional and financial hardship to family members^®;

• prejudice to one of the Ribic/Chieu factors necessary for a redetermination of an
impugned IAD decision.^"^

Note, psychological reports are often presented in support of this very important second
branch of the test. These can be considered but be wary of the so-called "captive
psychologist' report which will only detract or distract from the case and not add to it.

Last and not least - Balance of Convenience

In terms of the third articulated branch of the test, the court must weigh whether, in
regard to the parties opposing interests, the balance of convenience favours the
exercise of discretion. In this context, the consequences of not granting the order to the
applicant is weighed against the administrative convenience and integrity of the
impugned process (the removal proceeding). For example, the court is to consider the
public interest (in the enforcement of valid law(s)) against the prejudice to the applicant
(or his family) in leaving Canada. One would imagine that the scale always tips towards
the individual against the interests of the state - but this is incorrect. There is
"considerable public interest in removing from Canada persons that are without
status".^®

One potential argument against an applicant is his or her prior conduct.This can
include absconding or going underground.^^ It also seems to include disregard for
"Canadian family law, criminal law and immigration law."^^

Sedarous v. Canada (MEI) [1992] FCJ No. 655

23
Simoes v. Canada 187 FTP 219

Natoo. V. Canada (MPSEP) [2007] FCJ No. 557

In Tran v. MCl IMM-2024-09, Justice de Montigny granted a stay to an Applicant found inadmissible on serious
criminality (and membership in organized crime) where the Applicant had a pending judicial review application of an
IAD refusal. In that case, the court found irreparable harm had been made out as the Applicant's return would be
"dependent upon the authorization prescribed by section 52 of the Act. Moreover, the removal of the applicant would
seriously prejudice his abilityto establish the so-called Ribic factors... In a new ImmigrationAppeal Divisionhearing,
should this Court allow the underlying application and remit the matter back to the Board..."

Gonzalez, supra paragraph 8.
Homex Realty [1980] 2 SCR 1011
Gonzalez, supra paragraph 9.
Brunton v. MPSEP 2006 FC 33.



When representing an individual with a chequered immigration past, or involving serious
criminality, this last branch of the test could well be determinative.^®

Conclusion

Obtaining relief in a stay proceeding is hit or miss. You mayhave similar facts to
another matterin which a stay was granted and yet still fail. Success and failure depend
not juston the specific facts, butalso on the identity or ideology of the presiding
Justice^®. There may well be parallels between the grant rates in stay applications and
grant rates in applications for leave and judicial review (indeed, it is nowthe practice of
the Court to have the same justice that grants a stay to determine whether leave should
be granted on the underlying application). It would make sense to presume that grant
rates in stay proceedingswould parallel grant rates inapplications for leave and judicial
review.

However, even ifyou believe that the particular Justice you are appearing before Is of,
shall we say, restrictive mind-set, be forewarned. It is rarely advisable to tiltat windmills.
Barbara Jackman tried to impugn Justice Shore "unconscious" bias against those with
criminal records in a stay motion.®^ Ms. Jackman relied on a study that found that
Justice Shore sided with the government 53 out of 54 times in motions involving
criminality. Her application was dismissed.

These leads to my penultimate comment: don't take a loss on one of these motions to
heart.

Myfinal comment. Choose your battles carefully. Your client should be given the harsh
truth ofhis or herchancesto remain in Canadarather than false hope.®^

See Justice Shore's comments in Es-Sayyid v. Canada (PSEP) 2011 FC1489
See Rehaag, Sean "Judicial Review of Refugee Determinations: The Luckof the Draw?"

rhttD://aueensu.ca/lawioumal/issues/1-Rehaaa.Ddf.1
Es-Sayyidsupra, and see rhttD://news.nationalDost.com/2012/03/02/barbara-iackman/|

^ Losing ties toCanada is insufficient; it's a natural consequence of removal and does not justify a stay. Melo vMCl
2000 CanLI115140 (FC)


